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I. N. D. N. X C. «

f

Thef,

^ji^^^^g^ X^pofiturus matcriam contra(9:H-

ii-^iil^ P}IV ^52^ um rcalium mclioris cogtiitionisgra*

;• tia nnrc omnia, quid in gcncrc con-

^ rra^^us (it, prxmitram, nc folicitus

de fpccicbus vidcar gcncris ign:^-

rus h Non malcita quis contradum
^BEST'^^^^^^^^ dcfinicritj quod fit convcntio cum
C^$l , i. c. cum dationc vcl fado , ut cx Accurfio vcrba
•illaintcrprcraturii/fWr T)ifs,t2.afb -f-^.produccnsfiia

virtutcobligationcm adagcndum cfficaccm L. 7. /.

f .
ff*

d< faSi L. //, in fin.j}. de frdfrtpt, ver^» .

. • " 7/jef i. '
,

f

Rcalcsin fpccicoonrradlusdicuntur, quitraditio-

nc rci condituuntur, h. c. in quibus confcnfiis (quippc

qui ad omnium conrra6luum cflcntiam gcncricam rc-

quirirur) non vidcrur intcrvCniflc>ncc obligntio nata,

priusquam rcs tradita fir, VVeJenhec, tr. ff de rch. cred,

n. f. Sutfjolt. V/Jfert.tj.aph. j.adcocj; rci tradiririo ini-

tium obligationi pracbcr, utdc cjusmodi conrraiflibus

fcribit JCtMtnL^i. §.z.ff.derer.permut. At conrra-

£lus contcnfualcs, ircm vcrbalcm,ncc non Ijrcralcm,

licct hi scquc nt Rcalcs pro objcdo habcant rcs & fa£la,

rci trnditio vcl fa^i praeftatio non tonftituit , fi«

quidcm ccnfcnfualcsfolo contrahcntium confcnfu^r.



Infl. dectnpt, Tr»//.vcrbalis qualicunq; congrui interro-

^atianc& rcfponfionc §^i. hijl, dc vcrh. obl. 6c dcniqi litc-

raIislIvcCliirogrjphariuslitcris,quibu5 quis fibi pccu»

niam eflc numcratam confiictur> candcmquc id rcd-

dcndamfc obligarj inciintur , §. un, Infi. de lit, Ob/igation,

7/}cf.

Traditurautcm in contra£bibusrcaIibus vclquan-

^as & dicitur Mutuum ,
pr. Inft. quibus mod» rc contrah^

M. vci corpus fivc fpccics aliqua, hxcquc vcldaturad

tifum,& dicitur Commodatum §. t. ln(t. eod. vci utaffcr-

vctur,6cd!citurDcpofitum §. /. eod. vcl in fccuritatw

crcditi , & vocatur Pignus §. u/t. cod. quam contra-

duum Rcahum quadrigam ordinc cxponam > & qui-

dcm ubiquc ctvmologiam acdcfinitioncm cujuslibcc

conrra£lus prxmirtam^ hisquc praemifn» ift pcr(bnas

COfitrahcntcs, obfcdum, formam , obUgationcm > &
dcnicjuc in adioncm, ^u^e cx quolibct horum contra.-

^uumcompcrit, inquiram»

^g;,, DE MUTUO. .

PRima contra£tuum rcalium fpccics Mutuum c(l>

quod undc dictum fir, brcvitcr & f» Tret^cif motic-

bo : Mutuuni, utcxjftimat Impcraror noflcr,indcap-

pcJlatum cft, quodcx racotuum fiai pr. b.fi. q»iht4s mod,

re contra/j^ ob/. L 2. §. z ff.
dc ^cb crcii. L.^^.ftr. fj. man-

iat. nam poftquam crcd»roc mutuo pccuniam dcdit

,

domiuiumcjus ftatim in accipicntcm tranllulir, Alii

a. GriEcis Mutui Etymologiam mutuo acccptam cs-

fi; exiftimani > dc quibus vidcatur l^VcJcnhcc, w.ff. t/r.

dt rcb.crcd. n. 9, Vcrum liccthorum quoque Ety-

mologix



nologia conccdi qucat.timcn abca, quam Tinpcrator

aoitcr nobis rcliquit, tcmcre recedcnduni non cfli

^tftimo , cum notum fit , JCros in dcrivarionibus

ftdrcm potius,qutmadvcrbarerpicerc, arg.pr,Inft,dc

. EtCvcr6inpcrmutationc quoqj nccnon cmptio-

M vcnditionc dc mco- tuum fiat>idtamcn darx Mutni

itymoiogia; vitiumnoaattraliit , fiquidcm non omnis

JEtymologia clTcntialis &adxquatacft,fcd qua:dam acci-

dcntalis, quxcum rc non rcciprocatur, qucmadmo-
dum & notatio Tcftamcnti, quod fic mcntis tcftatio,

4. pr, Inflir. de Teflam, ord, cum tcftamcnto non convcr-

•titur r Ut enim non fcquitur,Omnis homa cft bipcs>

E. omncbipcsefthomo, ita ncc argumcntari iicct,0-

mnctcftamcntumcfttcftatiomcntis» E. omnistcftatio

.gncntis cft tcftamcarum, quippe rcgulis Logicorum id

•ffcpugnarcr,ncccnim poteft univcrfalis aftirmans ut um-
Tcrfalis ncgans umverfalitCr convcrti nifi quod intcr-

dum id rationcmatcria; fi2it.Add^ Bverhard. in lo^, Ucal

, Etymologiam cxcipit Dcfinitio : Dcfiniri mutu*^

•«m potcftr qtiod Qt contradtus rcalis nominatus jurc

.genrium introdudlus, qua rcs fungibilis ea lcgc alteri

.datur, qt candcm in gcncrc rcddat, §. infin. Infl, dc L
,N O. Ct C..§. «/f. Jnfi dc ohi.pr, [n/i. quihns m^d re contrah.

^bl. L.t.%.T.ff.deO,f^A.L.s.f}.deltTl*L.2 §./ 6^/.

Cr L.^.
ff.

de rek. trcd, Ljt. %, /.
jf.

eod. L.ty.jf, depa^..

-i. 99' ff' de Solution. Sutho/t, Vifs, //. aph. 7.

o o DcfiaitiQncm haac alH (hpplcatshuncq^ contra-

-iit? j ^
. A 3 dum



duni non tantiim reafem nominatum 8c }k jurc gentiam
introdudum , fcdctiani ftridi jurisclTcdicunt, lcdquin-

vcrba illa STaiCTI JURIS falvd & intcgri

mutui dcftnitiouc omitti qucint, nondubito, nam
quia fut cx alUta dcfinitionc conftat) cd Icgcaltcri rcm
fungibilcm damus, ut candcm ingciicrc i.c. tantumc-

jiisdcm gcncris nobis rcddatur L,2, L. ff.de rek,

crcd. ac ultra id^ quod datum cft > non contrahitur L. 17.

' /r. ^/t^^^^i^. co ipfo hunccontradumftri^ijuriscflc «•

innuitur* §. . Infi. de fi^Un,

Ihcf S.

. Contradum huncincunr Crcditor dans& Dcbl*

bltoraccipicnsmutuum : Hinc, quiamutuumcftcon-

tradus , omnis autcm contradus confcnfum prjcfuppo-

nit,incrcditorcmutnum dantc (i.) rcquirirur,urpos-

•

fit confcntirc, L.t.^.s ff depa^, L, // . de o.iSrA. (i.")

ut rcrum , quas mutuo altcri darc vuit, dominium & ad-
*

* miniftrationcm Iiberam habcat L.2. L, i6,ff.de

reh, crcd. L. 21. C. mand. Jreutl. vol. /. D. 20, tb, f . //f

.

Idcirco mutuumdarcncqaIt(i.)Furiofusob phy-

ficumanimi dcfcifhimjobqucmconfcntircncquit, §•

S, Inft, de iniit ilflrpul. L. ti.ff, d reh, cred, L. 2f.ff. deO.^
L.f. (<r f^- ^'^'ff. de li, f. cum habcatur ioco abfcntis .

ac dormicntis» L. 2. %.3 ff. dejur, Crdtcill. L, ;/f . §. i.ff,

de R,J. Idcm quoq; ob paritatcm rationis dc dcmcntc,'
.

fivcc6,quitranquiIlimcntisalicnationclaborat,diccn-

^M^Ki.Bfoncborfl, ad. L.^. ff.de K,J. • •
• '

.

• Ihef to. • • •
-

2. Prodigus, quiin jurcnoftro «quiparatur furi-
.

ofo §. Infi^ de Curat. L. ^o.ff, de R, jf. ut cnim furio fo '

• coa-
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confcnticndl facnlras, quxab ururationisfivc intcllc*

^is ac voluntatis dcpcndct , dcfi cit phyficc L.f^ff. dc

4L. 7« ^^'fi' ^®^- 3.jf.de aut. tut. L, /. §. i^^jf* de OiL

isr A^. itactiamin ptodigo (cofc. cui dccrcto Magi-

ftratusbonisintcrdidum cft L. 6.ff^de 0,) confcnfus

moralitcr dccft d. L. io.ff, de R. L, /• L,6. ^L. iCff^

deCurat. furiof
r . .i\v.

i : rt. \ \ 7be/, li, ' , . ,

• t V ' 3« Pupilliis (tnc tutoris autoritate mutuum dare

ncquit, $. uit. Infi* quib. aiienMc^ ^ »9%- ff
de rrb.cred.

L'^.\>r.ff. ad SCt.Maced, mutuum cnim non coutra-

faitur,nili dominitim in dcbicorcm transfcratur d, f.ult.

Jtifi, quib^alien. Jit. vtlnon. L. 2 §..z ff.de rtb. cred. quod
i^pupillo, quiiibona (Ua non admiaidiat, iicri ncquic

/r. Inft. de aut^ tut. Bac/^v. d. €, mit, n*u , ,

'
: r«m furtivam in contrafhim Mutui dcdii-

Ccrc nequit arg. L,2, %»4^ff.dereb,cred. talis cnim rcs

itaadcum, quiillam accipit, tranfit, prout futt apud

. cum , jqaiillam tradtdit, ut loquitur Ei^erhard, Brcn^
.

cbwft* ai.L.^4:ff.dcK,J. ncmo (iquidcm plus juris ad

aliujn transfcrrc potc(t quim ipfc habct d. L.f^^ff^ de /(.

j/.L, 2oiff,deacfMJK,rcr. dom. -
. ," .t

- -i } Dc focio quxritur , anismutuam pccuniam aliis

dare posfit > Rc4>« diftingucndo intcr pccuniam pro- »

,

priam Cx. communcm : Propriam fi dcdit, cam mutuam
ctTictt , at communcm ex fuiirantQm pa/tc, nifi 6c

rcliqui focti in mutuum confcnfcrinf, L 16
ff.

de reb. '

crcd. L, ij, %.uit, eodt pf, §. i-ff. dc S^futhn^/n ^7. {• t
ff*



^ Mcitmim.diri potcit iis , qnk 6biAmnwktmmofi^
yft[ggecx'cbif^tfaAuai>isobtigi^|ir>ffiiMrf iiii|Qit>P%

torisaiitotkatenidlblem facm^^MCftir.JglL^frMnfit

m. T^mtaol» i^oeTliitoWb ^mMik ifcciy <>cyiic

4jrg. §. «/r. fIM^- 4ii5«», /cc vei Z. j^. pr.ff^ de snt.

tut. L,f9'ff- A. L. is^
-ff.

deR.J. Quod h vcro pu-

pilluspubcrrati proximusdoloscinuttttrm ab aUquoc-
. licucrir, 'vcl locuplctior cx accepto mutuo ftdusfuc^

tit, quiuad id rcddcndum crum civilitcr obligctur^

jioAdubito , fiqui<lcm dolu# dc malicia fupplcnt se^

Wnmi LiM'fr.jf. commod.L,in.pr.jf.ieA, J^iUu^ir.jf^

jkptf^Lin. i.mk.ff. de dol^m^Lt.^g^ 4§^mf.

'^,ffJefofJLM*Jf»Sefikit^9m. .1..:. . .-^

tutoram vei curatorum auroritiiteinuttrom dari«icquit^

xum (utcx 7i^.«.<onftar) in omni convcntionc utri-

iisciucconrrahcmrsconrcnfusrcquiratiit, at vero is ia

Ririoso phyncc C aaturalitcr,3r ia pro^S^' iuoraiitsc

4cficiar. - ' i^.

% Tavore Parenrum flcodtaftBcieraroruiitcaftfil'

ciitam<en: SOoJMacedoniatibj fieiilio&m.iiac£oii»

treini

%liiii0V «o^iili» idiMfimtii^adbai ipwii«i|*«Mi»
pcrcrcposft Z. * p^ L. 7. §. /0. L. p. %.3,ff.md SOt.Mmfi^
An autcmfiItusf^m.h0k$OroTcii«Mia(rcpDsfir9 qur»

tirur ? Et Rcfp. Kog. ^rg:L, f.ff.MdSCt. Ms€ed.jMn6i. L*

7*1* 'lk*^^* ^7*% i-'J[' <icjpdli. Acccditlado,.^ood hoc
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. SCtqm non ip filiorumrjm. fcd iii parcntum favoteia

^^inodiumfdiitritorti^ publicc eniin cx-

^c(StV* uV jaWnam luxus^ & eofruptekr in pcrnicicm^

. Plrcntam ^f^m\oti!^ckhit^f7. ikfi^ fm^itum ic , fki

h attem^fiiltft* ncgoi. gefi. L^i, f^^ycr/. Et fdfeff. SCt. i

'^&cr^lM*--- - - Vr --—
y '^- --^^ •

Aliquando vcro hocSCtuni CdTat , ut ( 1
) Si fili-

nsfam. habucrit pcculium caftrcnfc vcl qs. caftrcnfc,

tunccniniusqucad cjus quanritatcm hoc SCtum ccp
fit, quoniam filiusfam^ rcfpc^u iflorum pcculiorum'

pto ParrcfiimUrMbcmr: £. #.§. ulr. ^ L.^.jff.adSCt:-

SUKei* Z./.'C f t. il tJp L^i, §j i.ff. ieCiftrenfipecttK

k Sf qiif»vc!pnblici veIex*}i|ftiignoiamiflcrcdifori5'

pToPattcfamililshabctur, vclfiliasfim^.fepatrcmfam.

Ximulavit L.j.prff.C^ L.T.(j^ i.C.i^SCt. Macrd.L.io,*

~ff.de rc judic. L,4. %-ii^.ff'ic dol. mal. ^ met. cxceptnnl

3. Si filiusfam. fa^lus Patcrfam. dcbituni agnovitX.7, J,'*

mU* I0* $.pt^ff.d4$Ct' Maced. L.2,C, eod,

• • * • rhef. is. ' /"
'

.

'^'
' Objeiftam Mutui funt rcs iungibilcs confiftcntct

ffi qinnUtatr, 'L3e« pondere , nnm^o* vel flnenfutl p'.

In/i. fteiB,mod* re c9ntrM. ekL Lif,%.t.^:ie>e%:cre4r£^

1.%' 2- j.ff.ie6,tS^ A. modb matOantfs propriae fint,

namrcs alicna mutuo dari ncquit L,it*%.ult, L. j^.pr,

L. 19. §• '

.

?^*ff' ^^^' ^^^^' Vrffert, i^. aph. if ,

Rationc pondcris in muiuum cadunt aurum , argcn--

tum > cato , pifccs &c. Numcro conflant & rationc c-

jusinmutuum vchiuntpraicipaenummi, quod mutu-.

utn ipecialiter Crcditam>ip|icllan folct. Rationc dcni4$

^cnrur4Bmotttodattirvjnis«|irtrlticum> hordeiim £re;

Mdd.Wyet$hei:,vff.derehCrei^tii B aZr/T



Tbef. /#. • ^

Forma Maloiipecifica (lumgeif^ciciooiififtit ia
COiifeiiiiiTh;2«}coo(tilitlB itadicione & omtladaBe.
jilomiiiii prAnft. fitikjm^d. ffetmtrMi.m/z,s^ f.j.veri,

nifiprtkfk'$fcMMrfHumMff,deH!k.tr§d» iiifi$eG9thofred$u

adcocjue mutuum » quia contraclus rcalis c{l , non
niiirei inrcrvcntu contrahitar^ Non incommod^hic
quiiimr> an,fiquis ^-^» irocrfapho fc too. debcfe con*

fciUisdl» quos tamcn dato chirograpimji^ acccpir»

cx chiropapho fiv» confesdone illi coarcniri fi

fntti^ Accoiiiriiiio, qiM^Uiiproianfm ^

frapho B0« tfocNMir,mmam ooIigat^iMftclmta

tflec. Qttodfitamen pccania debicori Chirographum
danti numerara non eft, hiccxccpnoncm non numc-
ratae pccuma: & quidcmintra bicnniLim opponcrc po-

Zkefi 29, .
-

Qoia tradtcionc net ( qvA domioia itriitti tiaat-

ftcantnr» f. ^#, ^ir. dc di^. rer. <^ Mfmu^ Air.

dim. ) contro^ Mutoi coaaitnimc» traifitio aotcm
aliaveraalia fida cft, hinc non tantum mutoumcfl,
fialicuipccunia» uteammutuam habcat, adnumcra^

mr» (edctiam, fipccunia olim apud ahquem dcppfita

huicuteammutuam;am habcar conccdirur ar^, L.^j,

$.lfjf dejsir.d^.l^j^ {, «/r./^ df dw, inter vir. <^ m.
Itcmfidebitoremmaan iufTrro , utaltcridetpccunlam

i^.ir. ff. detth* crgd, itcm fi aiiciiipecuniammnmam co-

fnndpocalttmafgefiteimido» otilliid vendat> ic pce>

tinmca^iidi acfiyriimmorBnBi habear , aam iniiecQti

h '
.

'
.

' ,
" ?cndi-
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vrndfcioae pretium eificitur inutauiii Z» n.ff* dt rfi.
'

r^fid^i^ifijjfg^tfti^ ' ^ ,^

. QUifldo » qim tt oootradB intitttt cdttirv.

^jttHit MQ vft «ftrkitcfU6 ieootTihfmis, cuiti debitor

iakem» quiltiQtuum acccpit > cx hoc contraclu ol^

iigetuff ^creditori fivc ci » qui mutuum dcdit. Et

qutdem obiigatur dcMtor ad rcm rcnitiicndam cjus-

dcm gcneris & bonitatis , qu^ data ed pr, inft. quik. m^d,

*t €mmk*^d*.*.prif^9^€9tfd.UciU id Id aQWStAOOL

ilpwfeiii iKMi fir. X.#>f.jfBd, quod enim natura coiif

JMiiift: ffioceonrepktt»4^
«ittd prodii adco^iie ihiiiimiHi<^%iii# pro pc.

^
Cunii numcrata invito creditori folvi noti posfit L, 2^ 9,

^

'>%h:i% L p9ff' folmion, L. 16. C. e^d. Wffeni. tt
jf.

de rch*

0'td.n.iM, Si autcm pccuniam,aurum vcl argcnrurri vd
pretiofa mobiiia dcbitor non habct, oiferendo bona
Aaeliora ad eledionem creditotis k debito Jiberatur.

^ * kn&etUm aim res mtaata caA qobdflH tetof^

topcritt» huncprarftare» arqucrcm cjusdcm gener» dc
bonitatis crcditonrctldcrc obfttingitur dcbiior Z. /. §•

i^ffUeOhl. <sr aB.L.ii. C.fi lert.pn. Cr arg.L.^.C. de

^ijgiwr.^t?/^^. pcrtraditioncmenim rci mutuarnc domi-

oiam transiatua.cii;iamntuatanamfive dcbitorem^

'Jtifi. qHti. jmd^ri amrmLM.L,2,fms^ L. ts^-de^
vttd. dommo aaiBiiriies iiapc^ L^f^Cr4$ figm^d^



Qaodfi autem rcs mutuata non in totam pcriit,

>lede. g. pecunia: mutatio faicem contigit , an tempusi*
'

aiti coQttaAi»»»! vec6fi>lutionis fpcdari debeac qoani»

tort Exmtaqiief«teqBcftio'li«ciiefbnrorcsifti^cilft|

£go eommfeotciidainytqiiUadiftiii^ftcttnduai

nicateindcqiMlttiatein» quam cotttridiis tfmpore
iNMfitfit, idBtaeiidoteflbniimmos potant» dcflbid^e

" conab or . L. 3. ff.de reh. crtd. L. pp. jf. defolutHn: cSt* /i-

,

ktYdtion. pr* Infi.. ^uib,mod. re contrsb. (dil.Vtd, Coier. im

proceff. executiu. part. 1. c.io.n. i^.necnon Anton.lejjawe^

dectj.i74 n. /. Matth. de Ajjiici, decif /p^. ». /. 2. Varic

cicca^hanc qiuB&ioocm diftiagiotus i» CM/uk. CiMiftii^

Jbef. '

AAio 9 qtMfex4ontni£tammi damr*4lcifQr'ge^

BCfalitcr cecci ooodi^o pr. infi, ^itik. wmd* wtwm^tHk
L. p.ff^ de ffl. avd. Specialius vcroA^o ex mutu6

VOCatur §• 2^. Inft. de A^. L.f,C, fuib. non ohjic* long^temp,

frsfcrip, Et quia contradus hic cx una ialtcm partc

obligatoriuscft, utapparctcx idcoque Aftio ha:c

cxmutuo faltem creditori adxccipiendum id» qiiod

ipficjc hoccontradu dcbccor» contra detMtoreiBdatur

^/«X- JET» IX* CJltm.fef. Qma vec6 muciMim ad
kocdaior» otezmeotaiim^at>adeo4iiepecoiih«»
taoaccepta defaltori profic» ided fi mamo^ fioe di^

ad^cdoalteri datom, idaheo confirftim repcH nequit,

fcdaliquod tcmporis fpacium conccdendum eft dcbi-

torif intraquadrc fungibili commodeutipoafic L^ip
i^'ff^emmd.itr^Jjios»/f.dcfiJMtim.



l

'
' '

Ihef. 3f,
'

"
• Quia mutuo plerumquc utoatum ftipulatio adji'

d folct, coroilarii loco An ufurz nntlicitft^ £t

liaiomni)itreiilidwcflctcadit ScAef//z inpi^omfi.^.

.9Sr.|f.ii,i.f^j. mitmm jtntm.7effswt,diiif.ff.n%^* Ve-
fftei cotttrariam vertas»aci{aciiftf!is omni }arc lidt^t

efibietifliffio t;t,ff.t^&ieufuf.i^ftmn.ghjf,hk^t.9ci$

tfit, adi, Confih, Saxon, tom. i.part. i. 6,(^tmm:ii.pmtU

/.f V^Porro Q^n pceunia ad ludcndum mutuo data re»

pCtiposfit> Scd dc hac quaeftionc vidcatur Beriich.de'

df, 66. ubi primo inter mutuantcs, horumque fcicntiam

Vcligaorantiam».dc fccundb iaccr temposadUba^uit.

DE COMMODAm -

OBlbiTard iaccatisfimi Impcratotis nollri Jofiiftkitf

ordinc §. j. Inflit. qHthm mod, re contrsk. M pr<>'

grcdior ad fccundam contraftuum rcalium fpccicm

»

quscdicitur Commodatum. Commodatum Mdttb.

yyefenlec, Te,ff. tit. tommad, n.2. aIiiquc,quos vidcallc-

gatos apud Rsttershmfd,%.i.^iOoaJXi putantyquaiicanEl

inodp datum. Ycrum cum'cdam in aiiis comradi-
t)us qaidcttm ccrt6mod6 detor > c g. isempdOQc ven«

ditiopc resim dctnr prctiam» item mtttmmcamiioc
modo dcta^ottantandem;sobis ccddatQr,rcftiAtCoiiif

modatom i cdmmodo dllhun putbs.

EtjQ vcr6 cx aliis e^ntradibusaqnintcxcommo-
dato commodum aliquod pcrcipiamus > (iquidcm cx
mutao hoc nobiscommodum obvcnit y quod mutuo
mimor^ «pigoQccyqaod iioc acccpi6 fccttii rcdda^



mur $. uk' In/f, faihM moJ. rr contrsh. olL Cxftipula"

cioac, quod rcm promiiTam confequamur r. M.dci
n'€rb*ohL Commodati tamcn nomcn huic fccundc

Contraduum Rcalium fpccici fpccialc fadum cft.

rhrf. 2g,

. .v Eft.autcm COMMODATUM conrtaaus rcalis,'

^uorcsaliquagraris aiicui adccrtum ufumcalcgccon-

ccditur ,Iut finito illo ufu rcm candcm in fpccic ccftituat»
'

%. I. Infl. qnibHS mod. rccontrah. obL L. f.f, i. §. u, L.i/^

f.jff£Qmmod. SuthoitViJfert,jj.aph.i7.

ir 'Thcf 29. If'
Contra»fkum hunc incunt Commodans«5c Comj»^

modiiiiiiwxs L. 2.ffCommod. In utrocjuCfUt con(cncir<^:'

posfit , rcquiriturf cum in omnibus contradibus

convcntionibus confcnfus ncccflarius Ct, 7h.i. at ut

rci>quam ahcri commodamus,dominium habcamus,

ncccfTariumnoncft, nam ctiamrSalicnamaltcri com-.

jnodarc poflumuf L i.L.if, {f.commod. obrationcm»

quam rcddit Z.^ cSr^.jjf.^'*^^/. quoniam&proprictarcni

rci commodatx rctincmus, ncmoquc commodando
rcmfacitcjus,cuicommodar.

7hef so.

Objedum hujus contradus ftint rcs , quae ufti hOA

confumuntur L.j. %.u/t,ffcommod, idcoqucrcsfungi-

bilcs, qux vcl ufu naturali , ut triticum , vinum , oicum,

vcl civili.ut pccunia, conftimuntur, objcdum hujus

contradus habilc non funt. Diffcrt itaquc commo-
4latumukMutu6 duplicitcr i. Quod objcdtum com-

jnodati fit rcs , qux ufu non confumitur , d, L. j, §. uh,

t.Qupdobjcdum commodatiposfit cflc rcs alicna, at

noaMutui ^iuai dc mutui cflcatia cft >ut xci tcaditz do'
mini*



ia «mtriiaoiomh
flMHhit deoiiiuiim noA wauknut in cmiiiBOflhcar

iipm>oim quialUcfiilM^^i^
cftsquanamreutatiir, utrdm commodantis» an tcxo

alcctiittQiittidam* L.if.er L.i^./f.cmtmd» - ^ >

.V
*

. T^r/: //.

2. Difiert crommodatum 4 contradu Depofitl.

ft,) Qupd res cKNnmodau iradatur ad certum ufum»

$. ^AgftflilhriMliif. rr contrsh, oli L.f9\,t* JU97 %

a> Qgofceni depofiwm pio lnMtn f€»ocage;

Qceat deponend» Wl/./, At rcm commodacam non
i|ififiait6cestd^ro,i/.§.'. " - \

' * ne/:
'

3. £x qud emanat tcrtia di&rentia, qux intercedlt ^

iotcc hmgkc contradom &.pcecarinm9 oaip precarium

Bcetmaximdafiflefitcoinaiodato» Uu$^.ff. ift^^^
' cjr« iricm lamcn com commodato non cft > nw ii|

commodato: c^ctot cipcUnirar ofin ccctnm(|ac tM^ 1

: at precacfom necjoc ad certom ofnm ne^uc ti
ccrtumtempus alicui conceditur» fedquoriescun^Uil

Jibitum acqo^ ut Dcponram repcti poteft,X.^. /. 2, Z.j*. -

. ^ 4« Kaiioneoiifeaictiam i pignotcdiffert com- .

, mcidatam t nam ntcon ftatoi ll.^ comi^odatom ad>.

mltdt ctiam. rem alicnam
»

pig^ cmn refpuit, ftot

res oppignoraudelMtonsfit^pIaaeconxra&as Pignocit

zcquixitKUtapparct

•
'

-
.

-
• .

•» * •

.
•

,
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• rfuf.
'

5. Dcniquc differt commodatum k Locatl6ne:'

Htmiicct in comiiUMUtd «qiiiaciaLooitiafi«iiobii<

albsteialiciHe cooeedatur > non umcn eodem nobir'

concediturniodo-5 fiamibiprobeR4maMc4e>lUcw^
t6gratisreatimor alicnl fw.^.Je Locat. CMMAri^.Ai;

Et hincquafi cx fonteformahujiiscontradiis prb-^

manat, quaeconfiftit jnc6, utrcs, quacufu non con-
fumitur , fivc ca propria fit , fi vc alicna , rradatur alicvia

td ccrtum& tcmpore dctcrminatom ufum\ 6c qai^inA
grafiii §^2,imfmii^^qwik mod. re^tomtraS.M, JL/vA f.^

aec9atcdnllatex2ik^#»iamfiiij^ai.\

tifiwirevocecar. >.
^

* ' '7hef. -
•

» • •

Commodatumcxfulnaturlcontradiam fieviwKtv

^if fivc unilatcralcm cHe , fed cx accidcnti falrcm IJ-

T^ivpov fcubilatcralcmficri cxidimo, nam non magis.

commodanscommodatatio, quam mutuansmutua*.»

tarioobligarctaCf nifiid» (accoaAac#x2^^^)*£X;a^.

.cidentt ficc^. •

Obtigataritaque cx hoc coattaAa iecaadam.iia-

tnramfaamlaltem commodatariuiadliociatleinpc(U»w

ve rcm commodatam commodanti rcftitaat » dc qui-

dcm I. candcminindividuo rlnquodiffcrta Mutuo, in

hoccnim nonidcm individuum , fcd aliapro rc accc-

pta rcsreftituitur , modocjusdcm gencris <Sc qualiratis

iit L,}.ff, dcrcb. cred, 2. lltin contra^ mutui rcs ejus--

dcmgcaccis &i»oaiutis rcilitttaada^.AXi»^' ita Hcia-
* - . cotttra-

biyiiized by G<



' iMftS!!l^fPW®&tt 1^« llfcadcm , qut acccpta cfV^i

bonitatcicommodatatiorcftitucnda cft commodanti
L.i,f. i, ff, commod, idcoquc fi commodatarius rcm
culpi fua dcrcriorcm rcddidit, non libcratur, nifi fi-»

mulintcrcircfoivatii/.Z-./. §. /.Imo fi tatita rci commo-*
datxdctcrioratiointcrvcnir , ut commodanti rcm ha-

bcrcplane noncxpcdiatj xftimationcmwi quafi into-*

tnm pcrcmptx folvcrc commodatarius fiimma xquita-
tc compcllitur Mdgnif. V. VoSt, Ludjp. in not. adlTpfenh.

T,ff. commod. n. ic. 3. Non fiDlum rcs comniodata , (cd

ctiam fi:u£lus , fi qui cx ea provcncrunt , commodanti
rcftitui dcbcnr , hinc fi cquam tibi commodavi,& cx ca

pullus natus fiicrit , hunccum equa mitiircftitucrc dc«

bcs L.f. p. p.ff.
commod. quar cnim cx animalibus domi-

nio mco fiibjcdlis nafiruntur, mihi adquiruntur j/,

Inff. dc divif. rcrum , acfuir. e^r. domi ^'^'"JJ^v . w /^o.j:

' Btquiarc^ commodata, nt conftat ex Tl^./r/r^^.

Incadcm, quiacccpta cft, boniutc rcftitucnda eftii«

dcocommodatarius, quiahujus fi^Iius utflitas in ho^
contradufiibcft, hicqucgratisrcm commodatam re-

net> atqucnecommodantifiium ofticiumiit damno-
fum, diiigcntiamin fiimmo graducxa^am, huiccfne

oppofitam culpam lcvisfimam five damnum ctiam le-

visfima ipfius colpl datum pra:ftare tenctur L.f. /, /.jj^

commod. jr. 2, lnfi.quih. mod, rc conttdb. L, 2S,ff, dc R,

J,ihf^7>n.Prdfii in ieBion.ftthL

Jxcipiuntur tamcn quatuor cafiis : ut i. fi (ponfiis

Vclmaritusfponfac vcl uxori ornamenta, quo honefti.

us ad Cc deduccrccur , commodavcrit , caquc amifia

*
.

» C fucrinc



iiieciQt , tunc enim dolus raltem Sc ( qulm i^olxf ^achi^

dit V. fMih.mQd.f€cmnsL^H Alpiflripjy^^^lMi
4kbcnt L.s,M.i9.0.€mtiiimd, quonUm hl«f|fi^tlhKiii|

dpietttis ^Ottfrt 4ato^oi^(iti;jMktti9hdiioc«c i^tili^

s« Si eommaaciimiilCi9i4^eomrali^tis grar

tia celebratum > c.g. (i Titilis Scjus conjunilim &
communibus fumptibus convivium aliquod infhuxc-

rint , & Titius pocula argcntca Scjo» in cujus zdibus

convivium paratum , commodavcrit , caque amilla

fucrint» Se;us dolum , cuipam latam&lcvcmprc^g
tcactll^ Ufi* yeff^itafidMM4X4tJffc*ff. cmm^^lfl^

~ s.. Si commod^^imeroidemacc^etit»!
com»o4fmuisiitiritiimeib4dbetAJ.«^^
miod*retmir4h,M. & proptecei^» quod gratuitum

folaquc commodatarii nvc accipientis utilitas fubfTt,

etiam lcvisdma culpa ^ commodatano prxitaada c(i>

ideo cciTante rationc juris ccilat ipfum jus , 6c liinc £\

commodaasmcrccdcmaccepcrit, itidcmdolus faltcm

culpalau^levis prcftari dcbcnt, quaniam,hoc cafu

iitctiis^ac utilitas (Uheil Uj* j» ff.

4« ^yel eomfipdjttariai tc 'Commodai& fllftcg»

HotoconcdaBim » nfri fiwrit, 4bfiofle»n»cafuperib»

jnty velfiexprefteifitercootnheQicseciamdectfii fot'»

tiitopraeftandoconvciiram fucrit, vcl fi dcniquecom*

modatarip in morl rcftitucndi fuerit,6crcs cafupcricrit,

caAmi quocjacprafftarcdcbct /. vfrL fimoda ncn ipfim

OK^M <jrc. l^. qnih, mod. recontrah. ohL L, i,pr,ff. dcpM^,

C «)»« 40 9mm4>A H*Jf*^^l^!^Va^ tmMi^
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puU, ImifcrtiScnspronunciamrcommocIatiiriu$,qui
fcicnsrccommodataalitcr, quam commodans pcrmi-

i.ff, commod, Cou/u/t. Con/i, Sax. tom^s part, ^udfi, /.

Oriturcxhoc contra^lu fccundum naturam cjus

a^o commodati, qu« cum adpolito dircfta item prin.*

cipaJis appcIJatur /7. §. /. (sr L. ig. /. uit./f. commod.
'.-(ccundum cnim naturam hujus contra£tus principali-

fcr faltcm commodatarius hujuscjj hctcscxhoc contra-
/^du obiigatur commodanti hujuscji hcrcdi adcocj; pda-
cipalitcr faltcni a^lio commodati datur commodanti
hujusquc hcrcdi , contracommodatarium cjusquc hc»
rcdcm ad rcflitucndam rcm commodatam, &quidcm
(ccundum modumin 7^/^.cj7»^i».traditum,

7 Scd cum contra naturam hujus contradlus,qu3e

inhocut aliisbcncfaciamus,confiftit, intcrdum &c ex
accidcnticvcniat, ut commodatarius aliquod incom-
modum fcntiat, forte quodncccfrarioipfialiquid im»
pcndcndum fucritin rcm commodatam L,ti.%,i.jf,

commod» vcl quod commodans intcmpeftivc rcm com-
modatam rcvocarc volucrit L. ly.^.j.ff. eod. vcl quod
dolosc commodans re commodata commodatario
magisnocucrit,quimprofucrit,c«g. fivafa corrupta»

utinhisvinum inflifum corrumpcretur, dolosc 6cfci-

cntcr commodavcrit> d. L. /7. §.^. (p* L. penult.ff.eod^^

tunccx accidcnti&e contrario commodans commo-
datario obligatur, ut vcl impcnfas ncccflarias in rcm
commodatam fadas ipfi rcdituatyVcl tantum ipfi pra:-

flcti quantiipfiasintcrcftrcm commodatam antc fini-
'

'
• C z tum



tnmufumnonrcvocarivclipfinonnoccrc, & adcon-

fcqucndum hoc datur commodatario contra commo-
dantcm adio commodati contraria L, ig^ §. ult.

ff.

Subtilis & varieagitata quardiocft, an in contra-

Qt\3i commodati locum habcat compciiratio ? Com-
munisDodorumopinioed, compcnfationilocum eP

fc. Vcri^m contrarium potiusamplcdortum proprer

Zr. jv/r. C dccomm^d, tum arg. infin. Inft. de mH. (iqui-

dcm ratiOfCurindcpofito compcn^tiolocumnon ha*

bcat, incommodatocadcmimb major eft, ut in coa-

flidu oftcndam ac dcfcndam. " • »

DE DEPOSITO.
: , • Thef, "

*

' Tcrtia contrad^uum Rcalium fpccies cft DEPOSI- *

TUM. Vocabulumhoc origincm fuam ^ prxpofitio-

ncDE & verbo PONO trahit, ut cnim in aliis quibus-

dam vcrbis compofiris c. g. in vcrbo DENOTARE,
DEMERERF, DEPERIRE & nmilibus, ita criam in

vcrbo DEPONEREprxpofirioillafignificarioncm au-

gct atc{j oftcnditjid, quodapudaliqucm dcponitur,to-

him fidci ciuscflc commifium i.pr.ff.VepofHil/ig, ai .

Voncli. i4,comm. c, 2. Ut,f. Harprecht. ad g.j. Infi. quibu^

mod. re contrah. oll. n. i.

' rhef 47' '
"

"

.' ' Eftr^adtcm DEPOSITUM contrato rcalis, quo
iliciii rcsaliquatradifurcilcgc, utillam gratiscuftodi-

at&alTcrvet, eadcmcjuc numcro dcponcnti quando»

fcunquc rcpofccnti rcftituatj..?, Infl, quih.mod, re contYab:

j
<^ooglc



2t/.'f . r.& f^-H*^' 'tfpofXiio, <ir ptn. Ceod. L. /. f./ j^

if O. %. r-ff.
Ngut. caup ftah. ut recfpt. rrftit. Sut-

holt. Dijf.rj. aph.f2.\X\tT2. Depofitum in fpccicitadiduin

datur&aliud kt^ ita didum Dcpofitum, quod ^x\(Xh

fivc proprii dicitur Scqucftratio X. 5. §. /.^ L. j.ff.

po/, L. p. %'S.ff' de doL mAl.

rhff. 49'

]^ ' DifFcrt Scqucftratio \ Dcpofito ftridc & in fpccie

acccptopracprimisin his (i) quodhujus ( fc. Dcpofiti^

objcdum fitrcs nonlitigiofa, at illiusCScqucftrationis

fc. ) non nifi rcs litigiofa X. /7. L,
33.fi.

drpof. 1. Quod
dcponi pofiit t^m i pluribus quimab uno , at fcque-

(Irari non nifi ^ pluribusi/. L. jy.py ff-
dfpof Harprfcht.%.

g. Infl. quib, mod. rfcontrah,obl.n,6o. 5c quidcm litc finiti

ut triumphanti rcftituatur. SuthoU. dici. Vijf' ij.aph. 17.

. • • . Thff 49* . ' .
• •

Contradum Depofiti iocunt Deponens ^five ist,

qui rcm fuam altcri gratis cuftodiendam & alTcrvandam

•iradit, & Dcpofita^us fiveis , qui rcm iilam fijfi:ipit, u-

terqueautcm, utconfcntirepodit, requiritur, quoni*

am omncs contradus confenfiim rcquirunr L.t.%.3.

Vfrf adfo autfm &c.ff. dfpa^. L.jy.ff. dc 0,^ A. HinC
impubcrcm , fiveisinfens fit, five infantiacautpubertati

^roximus, quia vcl nuUus , vclcxiguuscjascft inteUcr

6lxxs, (inc tutoris auroritate ficut ex aiiis contra^kibus^

ita & ex hoc contradu non obiigari confequitur,^.^.

f<Jr 20. Inftit. de inutil.flipul. L. /. f. //. L./p,
ff,

de 0, <^
A. L, f /.

ff.
df Condidl, indeh . . » .

^ , Thef. fc' •

, - Sicquoqucnccfuriofus iiu/. X n.
ff.

de O.i^ A.

C 3 Z.f.



/ . tb* L^^o.
ff.

de 1. ncc minor L. C dein integr,

rcflitution, nccprodigiis L,6.ff,de KO. L.29, ff.de con-

diciinn, indeb. L» p. /. / Jf.de reb.cred, L. 40. ff.
de R, L

absquc curatorc dcpofiri tcncntur, Harprecht, dd §.s,

Infift, qujb. mod.recontrah, obJ,n,if*

.. . JJbe/. ft.

Objc<^um hujas contradus quidam, iatq: quot

Ctiam cft Rittersh. infi. 3, Inflit. quib. mod .re contraS.

obl. & qucm hic ibidcm allcgavit Oldendorpius ^ rcftrin-

gunt faltcm ad rcs mobilcs,immobilcs autem dcponi

podc nogant pcr L, upr, yerb. Datumff. Depof. Vcrum
rcjcdaillorumfcntcnti^contrariam vcriorcm cflc cxi-

ftimo,adcoquc i. Dcpofiri objcdlum cflepoflfuntnon

tantdm rcs mobilcs^fcd & immobilcs^r^. L.ti, verb. in

infuU cuftodiendA (^c.ff.depericO* comm.rei ycnd.L»30.jf.

de aS, empt. "vend. Z,./. jr. ult,^, deacquir. velamitt, pofs.

ubi rcs immobilcs cuftodiz alterius commendari di*

cuntur> E. & depofiti ob)c£tum cflcpofTuntyCumde'

poncrc nihii aliud Gt^ qu^m curx dc tidci alteriusrem

committcre L.24, yerh. quidcHemm 0*c»
ff.

dep9f, '\mi

ipfum Dcpofiram dicitur Commendarum , L, 9. C, tci,

L, iS6, Jf,
dc V. S. 2. Ni (i depofitum in rebus immobi*

libus fprxcipu^in quibus icquedratio confifHtJquoq;

connftcrepoflct , tunc ne late quidem rcs fequeftrata

dici pofletdcpofita; L. i7*py. (T i.ff. depof, 3. Acccdit,

quod Dcpofiti objcdum indcfinite confiituatur res,

L. I. jf. /. (^pas/imff. depof.tti autcm appcllationc ctiam

immobilcs vcnire cxtra dubium c^yL.f,Hiqu€Dd,ff.

de y. S.pr. Inji, deintttil.fiip, Uis\2,ff. d< rejudic. Viff

Sutholt,Viffert,ti.aph.s4* •
.

...Thef



f 2. llt non tantom rcs propria^(cd& alicnacom-^

ino4atri»rupra 7A^j#« ira noo laocAtfi rcs dcponaitiii

, k «aim Ali«ia.«q«»i comaodi cft td i4>
^ ^quodcootyaftushttiusnaQirai^qiiirir) & a. hocntilo

«Mctnr cflc dycujusrcs cft, namnceai pratdoncforti

alicnctur, ejus intcrcft rcm cam ab alio cuftodiri>& hinc
n dominus ret (upcrvenciii» illi a dcpoluario rcsr^a

Forma hnjus coiMiaAiM.acmfiftit ki fd gr«tii ci^

Aptfllm^ir^Ctdoncc dcpo^^tjj^nqi^^AM&placne^

^niim, tlc oo».iiifi tBadhiofic «d cmiftimicufISk/TjLia

quo hiccMltriiAMf R^dif cvm.rciiqui^ciu^

es convenit»nihilominus in a^s ab iis diSbct.

• * ^ 7hff. f^, . ' . - .

• V 1« Enim quod in hoc contradures (ahcm detur gra«

tiaciltedienda,!n hoc^ibonmib9Contradibus reaJi
•

. liarc4ifiztrfiqaidcm hic naHa phui^ accipicnris

iaiiirtiiMeftiqmp4mrim fiiM

aeoqptiinlrAmMmiifCf*mriiMadfei'irimmi ^

fimnentitelte. 'tcl cifiiKrer , ut p«c«iimuvcoBtailr,ac

commodatarins rc commodata utimr» 2. hffi^ futhm

mcd. recontrakoki, & dcniijue Creditor pcr pignus ao-

ceprum dc crcdito rcciptendo^curus icdditur» %>ultm



• 1. In fpecie differt i. i Contri^ Mut&it^M
in Contra&u Mutai d^tur fiiltdtt tts itihgibilis » con(||i

ftcns in qaantinltet pondere , niwcrA 4c «icnrurftadW
fam,& qutaeift ^ Domltid ig^tkLComtMit Dlfilh

fictMares^Killlbilis quatcn9talii,2Mi5iteM«br^iift
• res tradi tur, n i hiIq ; iHterdlliVe M<ktttmfifflf¥t 4 nofl

t>Omino id fiat. T^^-/ rr. Et iicct ccrta qujeiam pec#
nisc fumma alicui cuftodicnda&aflcrvandadaripoffif,

fundionem tamcn cafu hoc non rccipit, nam fccun-

dumcflfcmiam dcpofiri dcpofitarius rci dcpofittt ufum
non habet,X.^p, pr. ff De^/. L, j. C fod. & hinc (i quis

slteri tcrtam pccunix fummam cuftodiendam trad|t»

^^Alctkim6#cRaiter eiilWWir, iiftqttodibWtki

^SHim cMt'f ^ittmrtfili^wmllflalrf^iWW^fi^^lilf^ttiiw^

ibiA afttBrtiAiAtfbeittaiidfktmtiSimk^m^/ik^j^^

- me/, /^. - ,
• .

'
•

1 A contra£hi commodati : nam licctcum hoc
id communc habeat dcpoOtum, quodxque ut commo-
datumiitgratuitum, %,2,jttnS^. ^.j.Infitt. fuii.mod.rc»

umrj^.ohlAtem quod pariter in rc aiicn^ conliftcrc po£>.

^puMkiA^ts^ ctotamm diffiaBr«tsotmni1iii|iiicb,

fT£OiJL) •iBiipcMttiCnHMnflrfiqBQfdcHHiidfciMWMO^
ilttusri^diflMiiHCinDivpeiiiBflUncft ^vni^^licsc bio"

tio (nam alitefBMttaatmdsaiiicri(itttcommadarari

ceutitur) conftat. .V.

j. A contrad^u pignoris : nam ltC9t cum iioc

convcoiatl^cpodtttm» quodcquc ut coatra^hispignO'
* .• . • .

/ • • ns
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rl^ Cutconftat c.v Ih^f.ro:) admittat&tcsmobiks, 7^*^/7

diftcr^t t^mca a contraclu pigaotis» quod rcs aJicaa

ill^dH^ciai

»

Ibefsz. non autcm oppfgiiorari podl^,

^4/ l>enl4ne,qalatcsd<epofitagratis taflo£ri ft a&
lcnraridcbct» Dcpofimm^ LocationcdiiFect : namli-
cccin Depofuo a:que ac 111 LGcationc opctaram»alcc^

"liusopcra nobisptofit, id tamco utrobiqucnonfic gra-

tis> nam loc.uori opcrarum opcrc pcrfc^io (blveadacll
' i condudorc m^rccs, qux liab initio (Utioi dcceroaiaa-.

ta fiiedt»ioc^^^ondu£lio crit , Hn miaiiMoatradaf
%taomiA2itu$)^. 1. /ig^. Ipc» Coiid, at in conmAapJf-
^^n^ dcpo6tairij9stno|»i$^^^

qnamvis remoii^iitibnis gratiahooorarMini.ipyS tra*

podiclr, A %,2^ ff,devi bonor, ra^t. IrcutL "^(^4.,^^,

^6,thj,itt. e, ^ ihef. §g.

Ut vcro commodataiia.Ijj4/^^. itaquoqu^ Dcpo*
Htum cx fua nacura contradus unilateralis fivc cx una

. jGiltcm pactcobligatonuseA^ &ej^a€cideatiiakcm bUt-
jtcralis fivo cx utra^uc contt^hcntium partc 4>hli§at0*

ciasfir» ideociacobligatiir cxcQiurktaboc ifemdttqfi

jiataram (U^m taltem Ocpipficariost five ii, qairem aite»

rtus cuftodieodam Yufccpit f. «at.reni fibi comnii(ram
cuHodijt & aflervct, & quidem .gratis> L. t, ^ g. f^uk»

jj\ dfpaf, sDquc ut mandatarius, cui mandatum »on fufct*

perc libcrumcft,riifceptumautcm conrumma^oincily

f, uit. Injiit, dc msnd, quia in hoc coutiadlufaltcm

^cponcocis fivcdantis utilitaf {ub^> dcpofitadiia do*
rjam fartcm & ^qui dolo in contm^iiMqiij]Mr«Air»

UiT^g. ief9[. 1:%, ig^meni.fal.mdUix,')culpam
'

. .
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latan^ » damnum ipFus do\o vcl culr»^ bta in rc dc-

pofita^latum prxftarc dc bcr, ^,L. j2. (jp^ L. /. § $.
ff.

de-

fof, L,i, C.eod. ideoqnc fi Dcpofitarius rcm parumdi-

iigrnicr cuftoditam amifcrir, rccuruscft>& Dcponcns

'

dcfc ipfo qucri dcbct, quodamico ncgligcnti rcm cu-

flod'CPdam commifcrir , %.3tinfin»lnfl. qutb.mod. recon-

trah.obl. L. in fne ff,
de w/wo»*. quilibctcnim,fi non

fcir, fcirctamcndcbctconditioncQicjuSjCum quo con-

trahit,Z. 1
9.ff.de R.h

•n * ^ Ihef. So.

2. Obligatur Dcpofitarius,hocq; mortno cjushc- -

rcSjUt rcm dcpofiram in fpccicrcftituat , %.j.lnftit.quih,

piod, recontrah.oll.L.1,
%.f.ff.

d. O.c^ A. L.i. ^S^-ff- depof

Z. 7. L*M2.eod, cumomni causa i.c. cumomnico,
quod cx rc dcpofitS provenit, L. 31.fr. ff,

de reh, cred,

paritcr ut in commodato, Th.^s. id cnim quafi rci dcpo-

liticparscft, qusBConfcqucntcrGmuldcpofitaccnfctur,

4$rg. §. tg. Infl. dedivifrer. L. 1. §. 24.ff. depof. Rittershuf

$, 3, Ififlif' ^od. re contr^h. obt. Itcm quod rci dc»

pofitas non ut pars acccdir, c.g. vcftitushominis,capi-

Itrun) vcl frcnum cqui , licctin nomcn dcpofiti non ca-

dant,Z. 7. f s-ff' T>epof. dc iis tamcn rcftitucndis dcpofi.

tarius obligatur, d, L, 1. §. 41.

7hef 61. ~ ' ' . :
'

Ut vcrorcvcrtar ad id, quod in T>^<yr fp. di^um,dc-*

pofitarium tcncri faltcm dc dolo 6c culpalatl,id in qua-

tuor cafibus cxccptioncm patitur , ut (i.) ficontrahcn-

tcs alitcr pado convcncrint, pa^a cnim dant Icgcm

contradibus.Z. 23.ff.
de R, I. L. i,pr.ff, depaSt. L. 1. jr. $,

ff, depof. 2. Si dcpofitarius fpontc fc dcpofito obtulcrit,

hic cnim omncm diligcntiam promififlc & conlcqucn-
•

. * tcr
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tcr omtiis culpx prseftatlonem in Ce rufcepifle yidaiu#^

/. S /r.jf. }. Si ca(ii foctuito res dcpodta pc-,

ficrit, & calblft lftuii^ mpra depofitarii ia rcftituendo

^cdfinVtohcdum np^^ deomni culpi, icdiSt

ifecaih ifto prxftandd^ d<$pdfil4fin$ 6bftringitur,£.iJ*

%,uh,ff.iepof.Q.ultM tnd, C6yifult,Con/lh, Sax.Tom,^.

part, /. q, ti. ». f. 4, l^ractcrdolum & latamcuJpamlc-

Vthaiqt]oqac dcpofitarius praeftat, fi merccdcm pro rc

cuftodicndi accepir^ T>n. frsfesin LeSiion.fuhl, ad,

^,jf, d, R,U reg. t, quamvis hocultimo cafucUtrcde

monet Mmftecbt ad §. j, Imfih. qttih. mod, re coniitsi*M j»;^.mm t^m depolitnmt^ quam iotatio yidcatnr

Orimr cxhoc contradu fecundum naturamcjus

KdL\o Dcpofiti , qua dcponcns agit ad id , dc quo con-

uadusinituscft, h.c. rcpctit rcm dcpofitam in fpeciey

^ dcpofitario>vclhocmortuoabcjushcrcdc, fimulquc

,

iidainnum aliquod in rc dcpofirl dolo vcl lati dcpo-

4{atit<ulp4 accidcrit» cjuapraeftationcm fivcsftiinatio-^

iiei9 pettt iecundum moduin in theff^^^
Rcpetitur affioneliac^cidepofita, adcoquc aoio^

hxc rcgularitcr faltcm rci pcrfecutoria cft , intcrdum ta-

mcn cx fiipcrvcnicnte mcndaci6 fivc deli£t6 fit mixta^

ttmc nimirum, fi quis rcs ex inccndio,ruinl> naufragio,

rumultu,aIiSque vi majorc libcratasfivc fiibtradas vici-^

no fuo cuftodicodas^coinmifit» vicinus rcsiilasdo-

ihino repofccnti liegaty ncgans.ex commiicratione

deponentis cbndcmnatnr in duj^lum^% ^ if-

icf^i^t^B.tt^jf» depof^



\ At compcnfationcm Depofitarius deponcnti op?
poncrc ncquit ctiamfi dcbitum fit iiquijum Suthoit^^

d.Difs li.aph.fj. Licct cnim compcnfatio in omni-
bus adionibus locum habcat, cxcipitur tamcnadlo
I>cpofiti> namquia Dcpofitumcft contradus, quicx.

.

lingulari , quam crga hoc vcl illud mdividtnim gcri-

mu$,affc£lionc atquc maximacx fidc oritur,conirafi-..

dcm & officium amicitix agcrct>qui fub prxtextu com-
pcn(ationisdcpofitum rcddcrcncgarct 5 %,3o Inftit.dt^

aB, L. uit, in fn, C. de compenfation, L. penult%C,dcpof„

DE PIGNORR
SEquitur ultimo loco contradus Pignoris, qucm ui

ctiam paucis confidcrcmus, ratio inftituti rcquirit.'

Vcrbum Pignorisdivcrfimodcin jurc noftroaccipitur:

Intcrdum dcnotat jus , quod in rc oppignoratl crcdiror'

habct §, 7. InflJe/lB. t. t,ff.
quipot. inpig.bah. Intcrdum

tcm oppignomam L.^.L.^.ff.de pign.iSi. <^t.t,^.&
C,d€ difiraSt.fi^* Intcrdum dcniquc dcnotat contra-

^ dum hunc rcalcm %.uit. Iffi. quii. mod, recntrab. ot/, Z.

/. §. uit.ff.depaR. L.n,fi.9. 'verh.ch quam pignus cot^

traStHmei,ff.d.pign.a£f L. 2j.ff.de R.J.

7bef 66. < V
tlltimapignocisfignificatio mihi hic difcuiicnda

cft>proutnimirumpignusquarta& ultima contra^U'

tumRcalium (pccicscft, cujusdefinitioncm antcquam

trailam,pauca quxdam de Etymologia pignorispr«-

nuttam : Pignus vUlgo di^um putant \ pug^no > quia

* • " . rc$.

_
Digitized by Google



res,l}ii« pjgnori dantor,pugiio rmanH traduntur Z.#y/.

§. 7. ff.
de y. S. Er quamvis non tantum rcs mobilcs,fcd

ctiamimmobilcsobjc6lumpignorisc(rcpofllnt Th. 69*'

ttimcn pignp proprie dc rcbus mobilibus, hypothcca vc-

fo dc immobilibus dicitur quamvis promifcuc accipi-

tnturX. t pr.L.g.pr. L.2i,{j.depignor.adt. Ljt.-verh.fun^

dMpignori dnttisfl.depignor.((r hypoth. & hincquoad a-

^oncmhypothccariamnihilintcr pignus& hypothc-

^fiBiintcrcft» fcd dcutroqucaclio hypothccaria daiur,

f.7. Infl. de aci.yid. Anton. leffatir. Vec. 176, n. 6. 7»

Eftautempignos, prouthicid confidcro,Contra-

>6us Rcalis , quo debitor in (ccuritatcm crcditi rcm crc-

ditori ca lcgc tradit, utcam intcrim rctincat, fo>uto au-

tcm dcbito fibi candcm in fpccic rcftiruat .r ult, Infi.^uih,

mod. recontrgh.ohl.L. i.L,tt. %,2.ff,defignor.a^. L.9'%'

mlt.ff^defuptlU^.legat TrtutLy^L z.Difp. i.tb.i. itfm

^ultejm d. /. uit, Infi. quth, mod, rc QQntraftfSihUn^Jt*^
^

• -% • *^ • * Al3fl% y9m " • • ^
• • .> »

<Cbntrai5umpignori$incunt,ufcx allari dcfiniricy

licfluit, Dcbitordans pignus, & Crcditoridaccipicns»

modo dcbitor rcm , quam pignori darc vult , in fiiis bo-

. iiishabcat) nato quiDominusnon cfi vcl rcm in bonis

HPn habct , is ptgnori eam dare & obDgarc ncqait X. >.'

«. (T. CJr f> t. ttiiett, rts pign. dat. L. z.ff. de pigmr. aEt*

«emQ cnim plus jutis, qu^m ipie habet , ad alium trans^

ferrepotcft L, s^-ff. de M. J. L, i. C, qua respign. ^kitg.p^ff.

vein<m, £t hincdcbitor vergensad inoptam in fraudcm

velprxjudicium crcditorum /liorum pignora dare vel

bypocbccam co^ftitneie ncquit z. 6, /, i.infin,ff, qua im

.\ S ' '
*
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Objcdam huius contra£his cflc polTunt omncs
rcsjfivc fint mobilcs,(ive immobilcs L. i4. § ult.ff. dc pi"

gnnr. aBion. modo x. in commcrcio (int^ ut cnim dc
fcbusracds» fanftis^&rcligions, publicis,lfbcris<|iicliOik

.ttiiQibi»non valct ftipiikcio % j.k^.4$^mmUJHjmL9m
cmpcto/. mh.b^M Hnft. iti nee coontal fl«
gnofisy hieeaini pignoMdoncmnott migit icdpiuQt»

quJim rcs alicnz L. i, % ult, O* L. uk.ff. ^ui. rtspigmr:>k

hypoth. dat. ohlig. nonpojf. L.j. t<r 6. C eod. An autcm quis

rcm immobilcm absquc confcnfu fupcriorissnib quo
fita cft, oppignorarc portir, quxritur? Milii placct di-

itin£fcio tradica in Confult. Confi. Sax. tom. j,/art, i. qusfll^

10, n.»Jixx oppignoratio fit in prxjudicium &l dcfrau4a*

tioncm pcionscreditoris, autcitrauIiiusdctrimcntumV

ttiori cafii contefiim rupcciorts aeccffiuSnm cflk pn*

jcoy nc tlter q\ii boni fide contvaxitt dedpiatiif»^ dc?

ccptis cnim non ttttemdecipientibus (fabveniendQm

eft , ut dicitui ia Ut.ff.gi SCt. Mejan. yid^ d. CmfHlt.

d, - • . • • ; , . ;

rhef. 71^ ' ' • '

'

1. Non dc iis fit ccrris quibusdam cauHs intcrdi<k

£laconvcntio : Hincrcslitigioiae, ( dicuntutautcm 11«

tigio& , de quibus lis tnotxdBiMmtA. W^efenk. ^.jf,iitid$

JJt^t^n*^*') qnia lis nwM pniM^oiia& tMpfl#>
uti (Gne qui^ oppigborili^o ndn pioc^ )' geno»

rat* icidom non magbv qnim let dlftn» oppignocaci

{k>fltint f. t.ff. &e. de. Litigiof, Iteni oppignorari nc-

qucufltboiu iuuiiobiiia ipuliccis» c.g. fundus dotalis

-biyitizuoby CaC



$. i.infi, qutl. mlien. Ik. tr^/«wi. dubio prociil propterca,
nc , ut lo q ui tur Bronborfi, ad L. 2j,f. de R, J, reg.j. uxor
dccoais^ marit6 rcbuscgcftatclaborare cogarur, quod
faciJccvcniret, fi prafdium oppignoratum ob moram
infolutionci mariro commifTam diftraherctur, fiqui-
dcm crcdirori jufto tcmpOrc non folvcnti pignorisdL
ttfaai<> concedirur §. j. Infi. quib. alien. lic. 'vel non. cti-
amfi dc c5 intcr dcbitorem & crcditorem convcntum
non fiicrit L, ^ff. defignoK aSi. MattL Wejenh, Tr.ff. de

: . • ^ ^ Thej: zr,
' '

•

•

Itcm cx codcm fimdamcnto , quod rcm alicnam
oppignorarcnonliccat, fluit, quodncc Vafiallus fcu-
dum oppignorarc posfit ^ Feud.ff.f^r. ^arg. L. ultX.
iereh. alien, non u/ienand, fcudum cnim quoad propric-
tatcm Domini cft 2, Feud. s. y. quamvif enimpoffesfio eJrc.

non vafalli , ad hunc cnim faltcm ufiisfrudus pertinct

^ ^f^' 72- "Dn. Ludw. in Synops, feud. c, n. pag, ^^g.
Barprecbt. ad§ , uh, Infl, quib. mod. recomrab.okl.n.jy^.

1. Non fint alienx»nam rcs alicnas pignori dari non
polfc dcmonftrai L. i.ff. de pignor. aSl. L. /. L. ».L.6.^
L. z. C.fialien. respignor. dat. tum quod 1 quia rcs alicna

in bonis oppignorantis non cft y ab co altcri jus aliquod
in illa conftitui ncqucat arg.L.f^ ff^ deR.J. tum quod
ratiopignoris, qux confiftit in co, ut altcrum rcdda-
mus lccurum %, ult. Inft. qufi. mod. re C4>mrab. ekl. cclfct

in rc alicna i. L.f^ff, dcR. L.4, C. qua res pign. oiiig.

poff.ycinon,

.
^ 'Tbef. 7^



4. "Ndn fint vitiofxjut tnlmfcrrtptio^enfttio ,ri

in qualicace fiv^ lnatecU crrot intervcocrit , vcluti fi.

<|i3!^«sproattto^meHt; Qatlaeft i.t^Jj»f»,f.p^ l,§.^

I j^»* c^mrsh, emft. \ik nec ^i]|ous ^ontt^
i^um videtut » (i q\iis ats ptO ai!kro dcrdctit L, i. mk.^
j6.^r.ff. depign. quathVllt^tiidaitilioc cafu creditori a-

,

(Hioncni pigaoraticiam contrariam daricxiftimcnt, Jhf
ma!^, nsm quia Ctror fecundutrircgttlam pervulgadiff

cxcladit confcnfum , & confoqucntcrconttattus co ca-

fu, quocrror intcrvcnit, ipfo jurc nulius cft , fruAr^i^

ftioucnacoauanam compctcce^iGciidoin c(L >%^'^

Urvcr&oerttt^qQttesdatn ckxtuGs^iti lirigfolkii^

tem prtfdittm dotalc 736f/C 7ii.iMeK Ipccialt fitioii^

alix quxdam res opprg:«ot4ri neqneiinr^ orarme» w
fcil. impcdiatur militia arg, Z. I4> f.t.ff.de re tnilk,

item inftrumcnta tuilica, nc fcii. impcdiarar cultus

agrorum L, 7. L. f. tT auth. feq. C. qttd res pign, oU,

foff.yeimn. Ob paritatcm rationis, nc fc. impcdian^
' tur (ludiaiftttdiofiim» etiimfi poiTcc» non tamca dcbc-^

€olii>cos oppigQoraccftacuo^

Fofma hujus contra&ot conitftic in tei iecotitatii

rgratii fadl tradittonc > -ut oilendit <lefihitio pignoris

traditainZ^^^'. DifFcrtaurcm coutradus pignorisi rc-

liquiscontradibusrcalibusomnibusprimo in gcncrc»

fccund6 a quolibct fcorfim $cin fpccic : In gcncrc dif-

lccta rcii<|u«coatra£libus liiccontra^us > quodia ho^
Qtriusquecontralicntis L.s. ^.^.ff^.commod. L./os^^n^

jjf^Ai^at, /• (nam dcbitor dans pignus facili 'crcdiro-

rem
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lem iiitcnlu kctiedlMf, quia pigmifeiliiripfi eiih

tum cft , S- ^«^. fff'^» w»^^. revomrsS, okK parcus noa
cftinerogaadapccuaia} aciQiliis.(aicein uniiu ittiiicas

.

Seorfim&ia (pccic di&rt contfs£lus p^ods tl ^

a coarracbu ihuhii , quod in hoc trinsfbratur propite*

UBpT,hi0.^H^,jmi.fitmr0i.'M^ atiaflloaiKittfoi^

fes&o\,i9,linllMM.^4i»iiUB*nsfc. nMiwicalmpi^
gnuiia dQminio dcbttoris hai€({iie ftecte Xrp^. Cde /i.

^mr^^dSt. 2. ^ eoncra^ commbdati , quod in hoc al-

tcri conccdatur ufus 5- 2. Infi» ff^f^- f^^d, re contraL oiL ^t

pignore uci non liccat,nin padoconvcntum fiicrir^qiiae

pignoris Ipccies aWii^ffyirii^ appcllatur L^sj. f. d,pign. ^

mSI* £. //. §. t.jf,depign, hypoth^ Gdtl. 2. ohf,^. », /. Cj^

&amiicoatradomint voiuntatem quis fTudat>ici'op#

.

pigiiohtx pcrcipit,in cauiam fiirtivMi buJSimclAnf
'Ui^Jki,ff.dirik.tiid.Cmrf0lit^ C9ii/I.S4x,*iimttp*if§^,ik

Dcnl({ne ieolatfadttdcpolki , qiiod depofimii

qoaadpc^an^uc »at pignus aon oifiiblitto dMtfo^ cepesi

4?05fit. -
, -

.

'
"

7hf/. 7i>

Secundum naturam hujus cootra&us obligatut

'fiitcm creditor6cquidcm ttUtintermcdiOtquodintcr

acccptum& reftituendum pigausiatcrcedit) tcmpoce

reni oppignbraram itaaffcrvet» aoja alli dolo lati vcl

levripfiaaciilp4 damaamaliquodacckiur^adhoccoim
prxftaadom obligati)is eft cfedttof • fi vcc^ kvisfimd

culpipignoriaocait, hoc ipfi aoa Aocctf ttam qnia

pignus cft conrra^us, in qa6 nttins^ac conttahcntit

ucUicas fiibcft ,
Th,26. aeditor fi pigaus pcrictic» dolum

"B . (alccm.



iUtem, eulpanilataniiclevein prxftat L.s*f*9-jf*cam^

^ ObligatarCKcditor» itt pigiiiis dcbitdKi ddbiro

Ibliito redd^ 111 ^ecic %.ult. injl. ftdt, m$i>reemnM^^

ekL & quidcm uni cum frudibus» vc]> (1 hos rcddcrc

nolitvclnonpofCtyConcedcrc dcbct^ut in fortcm im-

putcntur L, I. j./. uh. C. dcpignor, aBton. crcditori c*

nim> ut conftatcx 7/6. 77* pignorcrcgularitcruti nonli-

CCC i Imo ctiam Jure Caaonico &a^s fcmpcr compa-
lafiin fortem dcbcot. c;^ ir psgn, c. /. r. d. ufut^ Am- «

Qood (i fbfte Grediroc fii rem oppignorattni

ftniptiisncccirarios atquc utlles fccit , c contrario& ex

accidenti creditor dcbitorcm obligaturo habct Z. 2f.ff,

depignor. aB. L. 7. infin. C. eod. imo tamdiu pignus retr-

Acrc potcft , doncc fumptos illoi i d^'^^ conlccii*

mefimit X>/t, C> jefign. a^^
,^

Ikef 9r,
'

ScdqoiaparimprjidcSbalterom babcre obCgjt- v

tm> BtfiictedM/qiialiaicaftioaesltt^ qiudabtii'

^Mm cxtorqiieiidi Ibpcrfflciit» idcd cr hoc contute
•riturafliopignofatiria compctcns dcbitori dida cum
adpoOtodircda, adhoc cnim adio ha:c dirigituc a dc-

bitoreconrra credirorem , ut ab hoc pignus fuum fe-

cundum modum m Tl.79. 79. traditum rccnpcretx

Adio vcro ha^ nonnalcitur, oifi vclpccuniadebitafif

' cxfolttta rvei eo nomine cceditoci ^isfiidum /.i»

'f^dtfek^tfti,adcQ4y aoamfi pccnnit oblati yciJaiur.

fadc*
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ta debitor creditorem ad hoc > ut fibi pignus reftituat

,

COgcre poteft. L. 9. /.y.j^ dcpign. Confuh, Confl,Saxjom,

. .
Thcf, $2. X .

^
'

Si aotcm fumptus ncccflariosac utilcs crcditor iti

.tcmoppignoratam fccit, idco, nc ofHcium fuum ipfi

s damnofum fit , convcntusadcbitorc huic prorccupe-

fandis fiimptibus illis opponcrc potcft adioncm pigno-

laticiam cum adpofito contrariam > hac cnim crcditor

pctitionifiveadionidcbitorisr^mdiu quafi contraria-

tur>danccfiimptus inrcm oppignoratam fados rcce-

pcrit L*3f.ff. iipign, a^. L. 7. infn. C cod. Sin vcfo cre-

iditordcbitum planeconfcquia dcbitorenequit,pignus

cndcrc fcu diftrahcrc & fibi dc prcti6 fatisfaccre poteft

§. 1. Infi. quih. alicn. lic, vcinon t, t.ff. c^ C.dc dijlra^pign,

dc quo diftrahcndi ;ure vid. Matth. Wefcnh.ir
ff.

d„ .

f.'»./. Nartm. P/Ji. lih,/- fusft. is. ^

IGncavirtutistlecorat vis Aemmata t4intiimK-r

Nobilis hac famam, pcrpctuatquc fuam>».
^

Cervical lauro gravidum fublimia tangic »

*'

Sydera^ dodrinz nefcia vita iacec

Quam calcas Generofc viam ?quibus aflra recumbant
Templis, infcribis nomina digna ccdro>

Themata dum do^e proponis acuia Realis ^v
:^

• CoNTjiiiCTUs i laudes Contrahis ipfc Tibi.

Hdcpduca uiq ^dx,i^ apponere v»lmtL^f^

OTTO HAACKE>Nob.Mifo.

S^curer ^fcurt^ ber p lenrtrtcn/

Urt^ aud) xntincx / ^tint SLufi /
Urtb btin licblicl?e&:^egirtrtcrt /

.y . , ^^- ©pijtb^gctbcirtc 25rup/
* i&fer4iiunrerrt04alcrt Slfiffcit/ - .

'

XOix^ ^ixt^b erwcrbenm&tfm^ x IDeitrf



•'^"^
UnObirewgcnJ^u^merwubt;/

f XVciUtin(J^t>Ut(5cifivcxv^btt

(St«J40/wclcbedtt;mmcr(!irbt/

/ ^iUitbitacfegrauctt^citcttgruttct/

P p^' WcilDieCugcn^bi^bebictiec.
i. V 3. Swartctt^elmctt/QcbilDunoJ^^itert/

Uttb rort Scit $u 5«tctt ^irt
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5c^lctt iirtVcrfAirct)t Oie2(^rtcrt /
"

" Scfeeirtctru^mltct) mrtrtcbemBirtrt /
-\ vJDocbttocb^^&eriffju^altcrt/

Wcrtrt itt CugcrtO ©ie vcraltcrt.

?,:.(4- J^ritm/ irtOcmOubicpbc&cnttep
tncirt 2lcbatc0/nimlf bubir/

/ t^'0"^^»"^"^»<*^«^irt lcnmp/;
£gufcrrte(5cDantcrtfi5r/

Urtb wilf! burcb er^ijtcBirtrtcrt /
IDoppcltiLobfort^irt geivirtrtcrt*

Ja^rc i-ort irt Ocrt O^cOarttert/
@ej$c Oeirtcm 2tbc( 5U

nocfe me^r <BUn$^ in t>ic(tn ed^r4rtfeii
5um iSvtmptl folp and) Oii

Ulir irt meirtemX)or(aj5 blcibcrt/

niemartb foll mid? I^icrvort treiben.
6* Ltb' tnbefTert nad) 23e&agert /

(0<Dtte6 (iarl^e (Bnabtn ^an\>
IL,eite bicb beiHacbt urtb 2^<tgert /

Urtb ber 5reiirtbfct)affb Litbc^75an^l
XOtH wir vort eirtartOcr fdbti^tn /

^ SLafS ^ae 2lbfeirt rticbt 5crf4)rteibert.

3«a<n fetnem trcucnSreunb &cea«i

Eques Varifcus.
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